STATE OF RHODE ISLAND £

PROVIDENCE PLANTATIONS
DEP@{RT:_ME f

STATE OF RHODE ISLAND AND
PROVIDENCE - PLANTATIOHS,
DEPARTMENT OF HEALTH,; :
BOARD -OF MEDICAIL LACFNSﬂRE
AND DISCIPEINE

NO. C94-047

‘In the niatter of:.
PHILIP O BAEJMGARTNER ‘\d D..

Pursuant tc a Specification of Charges of Unprofessional Conduct
dated April 12, 1994, issued.on.behalf of the Board of Medical

‘Licensure and. Dl%Cllene by: the Investigating Committee: of: said

‘Board Defendant, Philip O. Baumgartner, M.D. (hereinafter referred
to as. "Dr. Baumgartner") was, K summoned to,K appear before the
designated Hearing. Committee of the Board to. answer. three. counts
;arising out of Dr. Baumgartner’s care. and treatment. of. patients,
.8ix of whom. were. identified .in .particuiakr, and his. failure to
maintain-minimally. acceptable medical recoxds -for his patients.

The specific Counts against Dr. Baumgartner are as follows:

Count COne: Dr. Baunmgartner -was charged with unprofessional
conduct in the practice of medicine in violetion of §5-37=-5.1 {19)
of the General Laws of Rhode -Island 1956, as amended (1987 Re-
enactment) by virtue of the fact that he prescribed scheduled druge
.to six identified patients over prolonged and.continuing periods of
time without documentation of having taken an appropriate history,
‘giving a physical -examination,-and without a demonstrable: need fol :
continuing to pr@scrlbe the dlugs anolved .

" Count ""wo: Dr. Baumgartner was charded with. unprotQSQLQﬁal'w
conduct in the pradtice of medicine in violation of = §5-37-5.1 (19}
in that he prescribed scheduled drugs to six ‘identified’ patients
over prolonged periods of time without documenting laboratory,
diagnostic,k and/or - consultative service necessary. te validate
continuing prOVlSlon of said drucs to the patlents "

Count Three: Dr. Baumgartner was charged with violating §5-37-
5.1 (19) by fallang to ksep minimally acceptable medical recordu
" for hig: patients sin. ‘the: ordinary ‘course of: his medical practice.

CANNON BUlLDlNG, Three Cap}toi Hill, Providence, Rhode Island (32908«5{}9f )
Teiecammumz.ahon Devige for the Deaf (TDD): 27’7«2506



This matter was set down for hearing commencing on June 2,
1394. . : C .

.The three members of the Hearing Committee were, as, follows: |

Stephen J. Hove, M.D., Chairman
Barry Jasilli, BEsq.
Elizabeth H. Roberts
Maureen A. Hobson Esqg. svrved as ;egal couns&l to the Hearing
Comm&ttee ' S

- On behalf of the State:"
Bruce Mclntvre, Esg*

(n kehalf of Philip O. Baumqaxtner, M L.
_Quentin Anthony, Esq.

- There were a number of: exhlblt% Lntroduced by: Counsel for each
of the parties.. . The exhibits were duly marked, entered into the
. record of the proceedlngs and xev1ewed.by the Commlttee in reaching

"a decision. "Dr. Baungarther: appeared at each of the h@arlnqs Wlth :
legal counsel and testified in his own behalf.

SPrior to the presentation of any witnesses, the .State
présented documentary evidence on the recoxd of an  Order of

.Suspension  .dated . March . 19; 19%4, which = Order .qusnended .
 Dr.Baumgartner from.the. practlce of pedicine efifective 1mmed1at@ly :
‘pending further oxder of -the :Board.. The. Order of Suspension

racited the factual-and legal basis for the suspension:. That Dr.
. Baumgartner -had  been . previously  suspended. from . the practice of

medicine for three months commencing-November 1€, 1982 fer. ke@pg.ng..'..fj

incomplete and inadequate medieal reccrds and. foL-lack of adequate

documentation fer- the prescription andioL disbursement .0f ... -

Lontrolle& substanr@b

" The November 1592 Order Uf SqumnSJon was sfay@d Whale Dr

Baumgarther atterded a Mini-Résidancy regarding the prescribing of - -
controlled substances at the Robert Wood Johnson Medical School-im -
New -Jerséy.  ~As- a -condition of thé 'dtay, Dr.. Baumgartner.was = .
~orderéd to provide  monthly  reports. .to the Board ‘of-allt

prescrlptlons written for céntroiled substarnces.. As a result of
- reviewing th
records of pa
 substance

‘records in 1994,  the Board issued.a subpoera “for
nts for whom Dr. Baumgartner liad written controlled *
Upon review, the Board determined that Dr. Baumgartner

was pers;étlng in his former pattern of prescribing controlled "

substances w1thout 1ndlcatlon or decumentatlon for the medlcatlcna:
ordered, hence, the suspension.

Pursuant to the Speglflcatlon of Charges and Time and Notice
of Hearing dated April. 12, 19%4, Dr. Baumgartner was directed to

. appear for hearing on.May 16, 1994. He requested a continuance of .

- that .date,. bringing the matter.to bearing commencing June 8§, 19%4,



The first witness for the State wes Arthur Frazzano, M.D. Dr.
razzanc-is -Board Certified in the area of Family Practice and. the
parties stipulated to-qualifying him-as an expert in that field of
. practice: *.- Dr.. Frazgane testified  that -he reviewed: .Dr.
- Baumgartner’'s records - regarding-. the. six specific patients
-identified in the Specification -of Charges. Dr.: Frazzano found nc
individual - charts  for -the patients.. Patient  information was
containmed in a log book, so-called. The log book was in the nature
of a calendar which contained notes of appeintments with: patients.

There wag 1o regular informacion on patients’ demographics, no -

patient histories, no progress'notes or refeérences to resolutiom-of -
‘the patisnts” problems, and no rationale for treatment contained in
the log books. The 1oy "Bodks indicate no réasonsd assessment of

‘the patient or a trdetment plan. -There were no individual patient . -
racords, only nctations in the log book; in essence, an appointment

bock coutaanxng patient names.

Dr, FraZ?ano testlil“dnthat such: & method ' of ‘record keeping :

failed to .meat. the minimum standards . of acceptable medical

.practice.. . He.. ‘testified that  adequacy. of patient  records ig '

important. to the patieni’'s
constitutes a danger to those patients. He also testified that use
of medication over a prolionged period of time without documented
justification for. it is not acceptable medical practice. .

The State then entered Exhikits 6 through 11.which purported
to ke reports of the medical history and evaluations of the six
‘patients in gquestion. - On the record, both Dr. Baumgartner .and his
legal counsel admitted- that the - afovecald reports were . not in
“existenee at the-time -the -subpoena- was. issued in March of 1994,
but, rather, that Exhibits 6-11 were ¢generated by Dr. Baumgartner
during the perioced of - his buspensxon4 in- pregaration fcr - this
hedrlng before uhe BOar& . e : -

" Dr. Frazzanc. reviewed those records immediately prior to the

continuity,..of care. | dek of . qame_;;

.hearing, and, while saying. they were.an . improvement over the. log

.books, he testified that said records still lackeéd a rationale for
‘care and = assessnient and treatment of the patient. Even in these
records, the Gniy'thlng reflcct@d is that the patient was seen and
a preccrlptlon given. R

- All of the drugs prescribed . were .contrdlled Substances. —
Dr.Frazzano testified that plov1d¢ng these drugs over a long pexiod
of time, such as Dr. Baumgartner ~was doing, constituted a danger

to the patients, both in terms of daily living and potential side
effects resulting from use of the drugs. _

.On Cros%~examlnatlon, Dr. Frazzano reiteratsd that the records

were . 1acklnq He stated that there was no evidence that the

omissions .. were intentional. He &lso testified. that Dx. ..

Baumgarkner s handwriting in the log.  books was not entirely

- legible, and that he had a great deal of +rouble reading the.logs....:

He was able to decipher cnly abkout 50% of the notations. The
iliegibility itself was a problem. - Dr. Frazzano testified that



In viewing the evaluation report focr one of the six specified
patients, W.S., the Beocard noted on the record that although the
raport was dated February 1993 as if the patient record. were
.initieted -at that. time, a szubgseguent order for narceticgs in |
:Dacember of 1993 was not -contained:in:the record. :In:response to -
an inguiry-by the Board-into that area,:Dr. Baumgartner testified
that the evaluation reports were develcped at some time for each
pati=nt, act necessarily on the first visit: -Therefore, the repozt
dated- r@bxuaxy L993 m&y have bemn d@V@lop@d aftpx Deuember 1893.

in-addition, at-the hearing on June 15, 1994, Dr. Baumgartner
for the first time produced.a number of'retords of laboratory .teste .
eoraered for varlous patlanfs He testlfled that thesa labarafory :
his office "and were not kept ‘In  individodal  patient files or
jackets. He had no individual patient charts or fjackets, only the
log book. He also testified that although the State had issued &
subpoena for his medical records, he.did not give.them the records
of laboratory testing. - ' o

- Drs Baumqartner tegtlfled Lhat @Xhlblts 6 through 11 (patient -
:eleuatlon reports) repr@sunted patlent 1ecords, which except for
~the first page, wers generated after summary suspension .of . his
licence,. : o : _

Upon opening.the hearing on July 21, 199%4, Dr. Baumgartnexr's ..
‘gounsel made an oral.Motion to.Dismiss to which the State objected. :
Counsel-argued that the-Board had tainted itself by asklng BO.MANY ... -
“questions of the. FKespondent. . -Counsel likened it to..cross-
~examination and argusd that this was lmpermLSSLbl@@‘ However, . the
Hearing Committee: determined. that the guestions it asked. of the
Respondent were by way of clarification and in order to understand

“the Respondent’s - testimony. By his counsel’s own admigsion,
{Transcript 7/21/24 at p.191}, the Respondent-was a "very difficult
.witness'. - .The Motion .to . Dismiss was denied. and Respondent .

proceeded to further testimony..

Relative to  the six specific patients cited- in the -

. Specification of Charges, Dr. Baumgartner -testified ‘as to his .-

treatment of each "patient and his prescribing of coentrolled . -
substances. With ‘réspect to patient N. M., "for exXample, Dr.
Baumgariner testified that at' soimé Timeé during her treatment, he "
conducted an exsmination. His tr¥eatment consistéd Of prescriptions
- for vicodin and vallum ~ He t@stlfled that he ?rov1ded these’ drugu'j 
in response to a diagnosis of a bulging disc  ¢ondition.  He "
testified that the patient told him she had & bulging disc, that =
she had treated with ancther physician, Dr. Stutz, and that she had -
been re-examined = in the past by Dr. Stutz after an MRI. Dr.
' Baumgartner did not review the MRI or call Dr. Stutz. He initiated
drug  therapy on the basis of the patient’s history.of a bulging
disc.as given to him by the patient.

"LikéWisef p&iient D. P., sought Dr. Baumgartner’s help for -
treatment of chronic headaches. - Dr. Baumgarvtner testified with



medical .records should be kept individually . for each patient, be
legible, be historic, and contain clinical material to justify. the
medicatiens . given. - Neither %he Jlcg books, nor the repoerts
generated by Dr. Baumgartner in preparation for hearing, contained
‘any evidence or documentation to-indicate that.:Dr. Banmga:tner had
ever requested dlagnastlc teotlng £or hLa patlents. e :

At the conclusion. of DL.LFrazzano s -testimony, .the State
rested” its case. . - Dr. Baumgartmer's-—attorney then made. an. oral
Motion to Dismiss on the r@cord aLgumng”that winile the SBtate may
‘have proven that Dx. "Eaumgdrtner 8 -record keeping activities were
inadequéte, the State had -not” carrled “the "burden of proof with
‘respect to the rharge .OF w;llfui mlscenduct. : : : : ‘

The State objécted, Wrgiing that Dr. Baumgaritner’'s failure to
maintain adequate patlentzrecords constituted willful mLscnnduct
The State further argued that Dr. Baumgartnel was under a prior
.Consent Order of suspension which was entered. in- .the reccrd for his
failure to maintain patient recoxrds which Justxfled his- presrrlhlng
of narcotlcs to those patlantsw Therefo”e; Dr,Baumgartner was well
‘aware of the Board's, requlremeﬁtb. o Nevelthelpss, hea - dld ‘not
maintain adequaLe patlent records.

_After vonQideiation of Drlwrﬁédﬁééitn;x_m_ Motion “and the
State’s obijection, .the Board denied the Motion to Dismiss. -

‘ Dx. - Baumg&xtner then testified in his own defeﬂée:_ He
testified as to his -age of- 66 year ‘and ag tc having entered -the
general practice of medizcine in 1959. ~ He had been retired from

practice. for.a short time, and then approximately three years ago,
he re-entered tﬁma'practic@ attending to pecopie "caught in .ths
cracks" between specialists. ' He testified- that he formerly kept
detailed -individual - patient -records containing a - histoxy,
assessment,; evaluation and treatment plan.  However, when he. re-
entered thes practice, he went -on an extensive  number- of houss
calls; six or more per day. Rather than keep - -individual patienu
‘records: he thought a  log book,_whxch he carried- with hlm, WOULG

suffice. He testified that he was not interested  in"ezxterior -
monitéring"" ‘He  further testified that since being suspended by

‘the Beard in March o” 1&94’““é1had begun to’ develop better patient =
records . e ’ ' T

Thé Board interpréied that statement. to: mean that since March

;0f71994 Dr. Baumgartner had beer preparing records for patients’ he'fﬁ
had seen prlor to his suspension, inasmuch as he had ‘seen no .

patients from March through the dates of hearing.

'Dr., Baumgartner then presented a package of some 5@venty~flve,”"i
more ,or less, records of patient evaluations. These were marked

and entered into the record ag one exhibit (Respondent’s A). . Dr.

-Baumgartner testified.that these evaluations had been prapaxgq“Q.

prior to March of 1994, but that he .neglected to give. them to. the
investigators when they went . to his offlce thh the subpoena for
his patLenh records in March. .



respect to this patient that he had generated a patient history. aand
physical evaluation report in 1992, but that he neglacted to give
it to the investigators .in March of . 1394. He treated patient D. P.
with wicodin, then. dagvonet - ..8he told him that her former
‘physician, -Dr. Sanders, had ordered:a (T Scan. ' Dr. Baumgartner -did -
-not obtain a copy of- the CT Scan, »uat lnltlﬁt@d drug therapy on the
strength of the pablent h tory as she presented it.

, - D, Baumgarctner began treatment of J.B: in early 1992. The
.patients’ &ymptoms were. low pack pain with radiation to the right
‘buttock - foxr 10 years prior,  Dr. Baumgartner conducted an
examination and history of the patient in May, 1%%3. He testified
.that he ‘had ordered a CT Scan in June,.19%2, which order lHerstated
was contained in the log kook. Dr.B. s treatment of J.B. consisted
of presc¢ripticns for vicodin continuing for many months.

When  questioned by the Board, Dr. B. testified that’ his
‘medical practice is "more: informal" now (than it had been prior to
his retirement the first time). He stated that his notes in the
log books are all he deemed necessary to r@fresh his memory as to
each patient.

With respect to the patient, R. P., Dr. Baumgartner teatlfled””,,wﬂwwﬂf

that he began treating him for back paln in early 19%2. . He. stated .
that he referred R.E. to: N@wpqrt,hospltal for X-rays. in March of
1992 .and noted that fact in his log book. He also ncted it in the
patient’s history.and physical report dated May .27,.1993. -He-did
-not have a copy of.. the..X-rav.  .report  when the Iinvestigators
requested his -records in March.1994, .nor did he. have..any record ot
.the. results of the.patient’s X-rays. .Thereafter, in May.of. 1994,
Dr. Baumgartner reguesied a - copy of the X-ray report. from. the

heospital.  He testified that his treatment. of R. P. coasisted of
‘Vicodin three (3)-times per day and Scma three:(3) times per day.
He stated that he gave R.P. weekly prescriptions of twenty one {21;
.pills esach, but.that the patient sometimes took- four (4)-plills per .
day, thus requiring a further prescription. - Dr. Baumgartner said

~he *admonished™ the patient ' for taking an-excess of his-daily

prescription alloctment.

- Upon inquiry from the Board, Dr.. Baumgartner acknowledged that .
.his log indicate& that he made a diagnosis of R.P, in October of
1992, but that the log indicates also that he ordered the X-rays in
March of 1992. 'He was unable to expldln to the Board how that
sequence occurred. i o :

Pegardlnq his patient, W.§5., Dr. Baumgartner testified that

his initial treatment date was November 1, 1992 The patlent was
complalnlng of a pdlnful right knese relatlng to an accident in May
+of+1991.: Dr. Baumgartner’'s examination:of: the patient’revealed -

some tendexnessg but full range of motion. He referred the patient

. for X-rays.on. November 3, 19924“;Subsgquently, in. February 1992,

.Dr. Maher referred the .patient for, an‘aMRI;‘,aggoxq;ng= to, . Q;":,J

Baumgartner’s testimony. He stated that he received copies of
those reports, but that he did not put them in the log or in a



patient "chart". He testified that he believed he put them in a
large pile.with cother physician’s reports of other patients. He
did not produce those records in response to the subpeena issued by
the State, .but did bring them to.the hearing on.July 21, 1994. Drx.
‘Baumgartner testified that his treatment of W. :8. -consisted of
prescriptiens  for daeily doses of tylenol-#3- oxr. tylenol «#4 -and
valium. : : : : -

+On Juliy 28, 1994, Dr. Baumgartnexr brought with him to the
hearing a large pile cf X-=ray reports and another large pile of
diagnostic reports prepared by other physmcxaﬁs for his patients.
Dr. Baumgartner represented that these were' in his possession on
the date the investigators were there, but he did not give them to
tae inVéSLigatch'at'tnaL time, He testified that the records were
not maintained in individual patierdt files or charts, Dut rather
were Kept alphabetically in these piles.

-+ . :Dr. Baumgartner testified with. respect tc another pétient
W.B., that he was a cab driver who suffered from chronic back pain.
Dr. Baungartner treated him with tylenol #4. N

" On crossmexaminatlon, Dr. Baumgartner admitted that betweer
Aprll 30
dosages
and Tylencl #4.
or ]ustmfiaatxon for: the prescriptions.

I

tics for W 8., 1nclud1ng Vicodin, Valium, Dalmane

Dr»,_Banmgartner" t@stifi@d__similaxiyz Oon cross-examination

and May 12, 1993, he had prescribed a total of 170

His records dzd not indicate any medical neLeS$1ty"fﬂ

regarding the other patients in issue, specifically as to J. B..ana. ..

W.B... For example, he testified that he was aware that W.B. had
knee .surgery performed by Dr. Studders. He obtained a copy of Dr.
Studders! surgery.repcrit, but not his progress notes, and he never
inguired of the patien -whether he was obtaining medications from
other=phy icians in addition to. hlmself co = oo

‘Foilowing Dr Bamm,artner g testlmony, the Re%pondent rested
its case.

_BPoth parties presented closing arguments, .including legal
argum@nt L . -

Based upon the testimony ‘and evidencs presented the  Board
made the following Findings and Conc1351cn5- i T

1.) That on November 16, 1992 the Rkespondent’'s’license to
‘practice medicine within the State of Rhode Island was suspended as
a result of his failure -to maintain adequate medical records as
would jubtlfY' the prescription and disburseméent of controlled
. substances: : The Respondent’s suspension was "staved! at that time
provided he attended a mini-residency program and thereafter to
.submit to. the. Boaxd monthly ., r@ports .of ., his presaribing. of
controlied substanwes : : ,



2. ‘That as a result of review of the :montﬁ]y’ reports
submitted by Respoandent, in particular the volume of controlled
substances being prescribed, investigative staff of the Board went
to Respondent’s medical office with a subpoena for Pespondent 5
medical records. : -

-3.; hat in-respoense to the @ubpcena, tho only thlng which
R@wpnndent provx&ed were the log books, so-called.

R T That the log books  were exacbly the type of medical
meords winich had been dsemed 1nad@quate by the Board and for which
Rm%pnndént had been muspenﬁeﬁ i 1q92

‘ 5% That Respandent" license to "practice medicine was
summarlly &ubpended on ﬂarch 19, 1994 and the Respondeﬂt has not

6 j That in May, 1994, for %the first '?ime;"Réspondent
delivéred a written ”Hlstory'and Physxcal" form for &a¢h of the 'six
(6) vatients specified in the-charges.’  During the course of ‘the

=hear1ngs, Respondent - submitted to the Beard "History and Phy51cal“rc

forms for other patients. He also brpught with him te hearing some;f,,,,””",
diagnostic records. He testified  that these Arecordq were in

_estLenPe prior to March, 1994, but that th@y were” kept in a pxle

in his office and he d;d not. reallze that he should give them tom”_”:

the investigators.-

: 7.1 That 1rr9qPﬁrtJVﬂ of. whether the aforesaid records were
in existence and .in the possession of. the Respondent, they were . not
eortained in individual patient files or Jackets and were not
rmadLly accessible. for POﬂtlnLluY of pa*lent care, o

8 }= That th@ Only method of dﬂtermlnlﬁg Respondept 8 datew
and fype of treatment rendered to each patient was to xev+ewmthﬁ
Flog book page by pagn leoklng for -notes as to that patient..

o . 9.3 . That the State’s axpert witness tes tifled .and the Board
‘has ﬂxpértlse of its own to deternine, thabt Respondﬂnt’s method of
‘record keeping falls far belOW'LhP minimal standards auceptable in
“the medlcai commun}ty ’

10.) That the’ reccords Xkept by Respondent "&Y¢ 'iridadeqguate to
-develop a patient. hlstory ‘and/or treatment plan -and Go: noE’ juSTlfY ;
-the long term prescription of controlled. substanoes "" . ‘

11.) That even after reviewing add
which Respondent had brought to heaxlng;and reconstituting his
.notes, Respondent was:unable to answer
-patients and their p&tlent care. He

.and queatlana of critical patlent lnfdrm ion, were, left undnbwered

patlents in 1ssue,_Respondent was unable to glve cogent information
-to -the Board regarding his patients.  The Board sometimes waited -

onal patient information -

asic questions: about:.his . -
conflicting testimony,



five {5) or more minutes for Réépoﬁdent to shuffle thrmugﬁ"hig
paperwork only to provide an inadequate response to guestions. put.
to him concerning the care and treatment of his patients.

- 12:) %what Respondent - testified, and ‘the Beoard finde,  that
‘Respondent was famildar-with acceptable methods ¢f medical. record
keeping, that he did keep patient records in "Jacket" form when he
.wag -in practice pricer tc his first retirement, bkut +that he
determined - it - was ‘not mnecessary to maintain individual: patient
-files or jackets when -he re-entered the practice of medicine, even
“though he was suspended for his failure to do so in 19%2.

.+ 13.) That ihe events leading up to this hearving all occurred
while Respondent was still practicing under a prioxr Consent Order
entered into with the Bcaxd, and that Respondent, desplte attempt%
by tne Board to asslst hlmg has not been rehabllltated :

" 14.). The Bcard findse .that based updn “the . testimeony and .

:ev1dence,, Dr. Baumgartner is guilty of unprofessional conduct in
violation of Section 5-37-5,1 (19) of the General Laws.

ORDER

1.) That the license of Philip C. Baumgartner to practice

‘medicine within the State of. Rhode Island be, and hereby -is,
Revoked. . _ , ,

2Jj That PhLllp . Baumgartner be aqsessed an Administrative

Fee of One Thcousand ($1,000. GO) dellars §avab1e within s;xty {60} ... -

days of the date of this Order.

Entered as an Order of - the Boaxd of Medical Licensurs and -
.Discipline for the State of Rhode Island this, 2! . day -of..: -
November, 1994. L - - -

n-ﬂl-'l—"’

g%&&gﬁ&K,%I Agffﬁ@%ﬂé;; A

Barbara A. De Buono, M.
Director of Health

S%aphéh J. HGye, u€D.

ezl Rart—

Elzzabeih H. Roben%s'

M.P.




HOTICE OF RIGHT TO APPEAL.

+ :The Respondent: has a right to appeal the decision and Order of the -

Director cf Health and Hearzng Commlttea pursuant to R.I.G.L. .
5277,

CERTIFILAT[ON

I C@ftlfy that a copy of this Grdex wag sent to Quentin Anthon{,

Esg., Sheffield and Harvey, 47 Long Wharf Mall, Newport, Rhode
Island-on. this _ 9&%@# day of. 1’2Jwﬁm4¢<1994 Coe e

o 1. «@zﬂ}m‘




